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PREFACE

On 27 November 2010 the Irish Human Rights Commission (“IHRC") was
delighted to partner with the School of Law, Trinity College Dublin to host a
major conference “Religion & Education: A Human Rights Perspective”.
The Conference attracted a high calibre of national and international
speakers and, in spite of the snow, a large attendance throughout the day
with much lively debate on the issues raised. At the Conference | addressed
the question why the IHRC and the Law School in Trinity were hosting the
event, and why we in the IHRC considered that the question of education
and religion was so important that it merited a full day of discussion.

The purpose of the Conference was to open the debate on religion and
education from a human rights perspective and to launch a consultation
process. This process, it was stated, would culminate in the IHRC's making
recommendations to Government on the measures required for the State to
meet its human rights obligations in this area. | said that the IHRC did not
adopt any definitive stance and that its focus was to act as facilitator vis-a-
vis these discussions. | believed — and still do — that, as Ireland’s National
Human Rights Institution, the IHRC is uniquely placed to do this.

In November | stressed the fact that societies are ever evolving and
dynamic; they do not stay still even if sometimes many of us would like them
to. It is a truism that one generation succeeds the next and that migration
and immigration bring constant change to the cultural landscape as it
always has. Thus institutions shift in influence, technology makes the world
of ideas a smaller place and in the middle of all this we try to make sense of
what we mean by “society” and “community”. Sometimes change appears
to happen almost overnight, while other changes occur incrementally over
many years. | pointed out that the work of the IHRC involves constantly
keeping pace with those changes in society that have implications for the
State’s human rights obligations.

For this is the mandate of the IHRC: to monitor the State’s adherence to the
human rights obligations to which it has freely committed itself. This is a
statutory requirement under the terms of the Human Rights Commission Act
2000.

Throughout this report the IHRC employs the statutory definition of “human
rights” as defined in its founding legislation, being:

(a) the rights, liberties and freedoms conferred on, or guaranteed to,
persons by the Constitution, and

(b) the rights, liberties or freedoms conferred on or guaranteed to,
persons by any agreement, treaty or convention to which the State is
a party.’



This is a legal definition and very clearly grounds the IHRC's approach to its
task in this consultation.

In November | spoke of recent legislative and policy developments such as
the Civil Partnership Act and work on the recognition of the rights of
transgender persons as striking examples of emerging human rights issues.
Such developments were unimaginable possibly even ten years ago, but
have resulted from a greater understanding of the human rights of the
different communities that make up our society. | said that these changes
reflect the maturity of the human rights debate in Ireland and a climate of
greater tolerance and understanding of human difference.

The place of religion in education is not only an issue for Ireland;
governments are grappling with the issue in every country throughout the
world today. There is thus a commonality of issues across the globe. Some
countries could be said to have approached the issue in the wrong way,
whereas others have got it almost right and it could be argued that those
are the countries in which human rights is used as the prism in balancing
the competing rights at issue.

Since the Conference, the IHRC launched its consultation process. It
received over 60 submissions from individuals and organisations which are
set out in Chapter 2. | hope that most submissions can be published on our
website shortly. The submissions varied depending on one’s viewpoint, but
one thing was clear when reviewing them: they were comprehensive and
informative and represented a positive engagement with the consultation
process. One heartening thing from the submissions was the recognition
that there is a problem but also the sense that this is a problem which we
can collectively resolve through communication, understanding and
reaching out to the strongly held views of others.

In Ireland the Catholic Church, and to a lesser extent the Church of Ireland
and other Protestant traditions, have played a very prominent role in the
education of our children. This needs to be acknowledged and the voluntary
contribution of so many recognised. Without this role, children in the State
would not have received an adequate level of education when the State was
not in a position to provide it. That said, the consultation process showed
that we are now sufficiently mature as a nation State to ask whether the
current model is still valid today and whether it reflect the needs of society
taken as a whole. These are indeed questions which some in the Catholic
Church, including at leadership level, have also been asking.

Another question arises in relation to religious minorities and those from a
non-religious background. It should be recalled that Ireland has always had
a number of religious minorities, and has never been completely
homogenous in terms of religious affiliation. In a similar vein, the numbers of
Irish people who identify with a humanist or secular viewpoint is increasing.



They too hold sincere philosophical convictions which need to be
recognised and respected.

The timing of the launch of this report on the IHRC consultation on religion
and education may be fortuitous insofar as the Minister for Education and
Skills, Ruairi Quinn, T.D., has recently announced the establishment of a
Forum on Primary School Patronage to be chaired by Professor John
Coolahan. It is hoped that this report to Government will also inform the
work of that Forum. However, it should be noted that there will be
recommendations in this report which may fall outside the terms of
reference of the Forum, for example, those recommendations which relate to
second level schools, complaints mechanisms and teacher training.

Finally | take the opportunity to thank my fellow Commissioners, particularly
Professor William Binchy, for their work on the matter, the Chief Executive
Mr Eamonn Mac Aodha for taking this report forward and finally the staff in
the Enquiries, Legal Services and Administration Division who organised the
Conference, conducted much of the consultation and drafted the final
report.

Maurice Manning

i W,

President
24 May 2011



INTRODUCTION

On 27 November 2010 the IHRC, in association with the School of
Law, Trinity College Dublin hosted a major conference titled “Religion
& Education: A Human Rights Perspective”.! Leading national and
international academics, educationalists and stakeholders in the
majority of religions evident in Ireland contributed to the discussion.
The conference’s main focus was the theme of “religion” as a
component in the education system.

One of the reasons for the Conference was that it had become clear
to the IHRC for some time through its casework functions and indeed
from an awareness of the changing demographics of Irish society, that
there are significant human rights principles to be considered in
respect of this issue. The IHRC launched a Discussion Paper at the
Conference which aimed to encourage debate on these complex
issues and the balancing of the many competing rights involved.

The Discussion Paper gave an overview of existing law and practice in
the area and set out both the constitutional and international human
rights standards in the State in relation to religion and education in
order to consider whether the State is fully meeting its human rights
obligations. At the end of the Discussion Paper, the IHRC posed a
number of questions to elicit responses from interested parties. To
assist persons make submissions, the IHRC devised a short template
form for responses although there was no obligation to use this
format.

The launch of the IHRC's Discussion Paper culminated in a two month
consultation process, (which was subsequently extended at the
request of a number of respondents) in the course of which it received
over 60 responses. Those who responded included concerned
parents and grandparents, former pupils, national and international
academics, primary school teachers, teachers’ unions, members of the
Christian Churches, think-tanks, members/former members of the
Campaign to Separate Church and State and unaffiliated members of
the public.

On the basis of the responses received, coupled with its own analysis
of the relevant human rights standards, the IHRC is now in a position
to make its recommendations to Government pursuant to Section 8(d)
of the Human Rights Commission Act 2000 on the measures required
for the State to meet its human rights obligations in this area. Indeed,
the IHRC would like to reiterate its belief that, as Ireland’s national

'See http://www.ihrc.ie/newsevents/pastevents/2010/11/27/ihrc-tcd-conference-
on-religion-education-a-human.



human rights institution, it feels that it is uniquely placed to do so.
These recommendations will not be addressed to educational policy
per se, but to the more discrete structural issues concerning the role
of religion in education.

BACKGROUND

Ireland’s demographics have changed significantly in the past 15
years. According to the most recent statistics, while the large majority
of persons define themselves as belonging to the main Christian
Churches (namely Roman Catholic or Church of Ireland), a significant
number of persons also now define themselves as being of no belief
or of being of Islamic, Jewish, Buddhist, Hindu or other belief.?

There are currently 3,295 primary schools (of which 3,165 are primary
schools and 130 special schools) in Ireland, 97% of which have
Roman Catholic or Church of Ireland ethos.® Seventy per cent (70%)
of primary schools are stated to have less than 200 pupils and to be
located in rural areas.* The patron of the vast majority of primary
schools is thus often a Roman Catholic Bishop and there is Church
representation on the Boards of Management of each school.
Although all non-private primary schools in the State are referred to as

2 Population was classified by religion in the 2006 Census as follows: The total
population in 2006 was 4,239,828. 3, 681, 446 people classified themselves as
Roman Catholic. 125,585 classified themselves as Church of Ireland (including
Protestant). 28,546 were Presbyterian and 12,160 were Methodist. 1,930 were
Jewish and 138,541 categorized themselves as belonging to “other stated religions”.
186,318 considered themselves as belonging to no religion and 70,322 did not
state which religion if any, they belonged to: see
http://census.cso.ie/Census/TableViewer/tableView.aspx. One submission to the
IHRC questioned whether the 2006 census was accurate in this regard insofar as it
posed a question to the ‘head of the household’ only.
http://census.cso.ie/Census/TableViewer/tableView.aspx

8 Source: Concluding observations of the Committee on the Elimination of Racial
Discrimination: Ireland 14/04/2005 CERD/C/IRL/CO/2. See also
www.rte.ie/news/2010/0305/education.html and Educate Together website,
www.educatetogether.ie. According to a recently produced report on the
Department of Education and Skills website, the figure is 97%: see Information on
Areas for Possible Divesting of Primary Schools, www.education.ie, accessed 13
April 2011. A Report published by the Department of Education on 3 August 2010,
indicates the following break down for primary schools in Ireland in the 2009/2010
school year: Catholic: 2888 schools, 91.25% (% of total), Church Of Ireland: 181
schools 5.72%, Presbyterian: 14 schools 0.44%, Methodist 1 school 0.03%, Jewish
1 school 0.03%, Inter-Denominational 8 schools 0.25%, Muslim 2 schools 0.06%,
Multi-Denominational 69 schools, 2.18%, Quaker 1 school 0.03% Total 3165
Schools. Information on Areas for Possible Divesting of Patronage of Primary
Schools. See also www.education.ie/servlet/blobservlet/stat_web_stats 09 _10.pdf,
accessed 13 April 2011. According to the Catholic Primary School Management
Association, 2,917 are Catholic primary schools; submission to IHRC Consultation.
4 Submission of the Catholic Primary School Management Association to the IHRC
Consultation.
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national schools, they are in the vast majority of cases owned and run
by the Roman Catholic Church.®

The education system in Ireland can thus be seen as largely based on
private Church initiatives supported by State funding. The limited
number of wholly private primary and secondary schools that exist in
the State can be considered the exception rather than the rule.
Similarly there are in fact very few “State” schools in Ireland, that is,
schools that are wholly owned and run by the State, it being noted
that wholly private schools are neither recognised nor funded by the
State and are accordingly not considered in this report.

The State has traditionally provided funding for primary schools, and
prescribed a certain minimum curriculum to be followed. The State, in
the form of the Department of Education and Skills (hereafter the
“Department of Education”), takes no direct role in the management of
such schools which are largely self governing. This de facto situation
was only properly legislated for in 1998 and is set out in more detail in
Chapter 1.

Therefore the distinction between the public education functions of
the State and private educational provision is somewhat blurred.
While the State provides core (Grant-in-Aid) funding and prescribes a
minimum curriculum to be followed by students, the patrons and
Boards of Management of schools are largely autonomous in the
management of individual schools.

As the majority of primary and second level schools are under
denominational patronage or management, this will in turn inform the
ethos or characteristic spirit of the school.

This contextual background adds to the complexity of the issues to be
addressed when considering the role of religion in schools from a
human rights perspective. However, it would be wrong to
overemphasise this issue. Ultimately the State bears responsibility to
provide for the education of children, and therefore also bears an
obligation to respect the human rights of those receiving such
education and those of their parents, be they of religious or non-
religious beliefs.

Before considering the human rights standards that are engaged
when considering education and religion, it is important to first “set
the stage” in relation to the domestic situation concerning the
provision of education in Ireland. This is important for two reasons.
First, to ensure that the human rights standards are properly

® For a brief history of the Irish primary education system see; A. Hyland, “The multi-
denominational experience”, Irish Education Studies, Vol 8 No.1 p.1.
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understood by reference to the domestic context and are not
perceived as “foreign” to our national values as a State, including our
religious and educational heritage. Secondly, to identify any disparity
between the law and practice in the State on the one hand and the
human rights standards on the other - within the meaning of Section 2
of the Human Rights Commission Act 2000. It is this disparity that
informs the IHRC’s recommendations for reform as set out in the final
section of this report.

This report will thus first consider the domestic situation concerning
the provision of education in Ireland. It will next consider the content of
the submissions received by the IHRC in its Consultation process. It
will then provide an overview of the Constitutional provisions which
apply before turning to international human rights standards. It will
conclude with an analysis and recommendations to Government.
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CHAPTER 1: LAW & PRACTICE IN THE
STATE REGARDING
EDUCATION & RELIGION

The law concerning education in the State rests on two main pillars:
the Constitution and the Education Act 1998 (“the Education Act”).
Prior to 1998, although the State was the main funder of education
the relationship between the various partners in the education system
was not codified in law and relied on largely contractual relationships
and administrative arrangements.

Informality has been a singular characteristic of the Irish system of
education since 1922.°

This succinct summation of the situation offered by one commentator
denotes the very radical codification of law and practice relating to
education represented by the Education Act. Prior to the Education
Act there was clearly a reluctance on the part of the State to formalise
its role in relation to education or to take on a more regulatory function
in that regard.” The Education Act brought with it provisions allowing
for recognition (and withdrawal of recognition) of schools, the
functions of a school, its funding, its patron, the functions of principals
and teachers, the curriculum, grievance procedures and school
inspectors.

The long title to the Education Act sets out in broad terms the
objectives of the Act and includes:

To ensure that the education system is accountable to students, their
parents and the State for the education provided, respects the diversity
of values, beliefs, languages and traditions in Irish society and is
conducted in a spirit of partnership between schools, patrons,
students, parents, teachers, and other staff, the community served by
the school and the State.

Perhaps surprisingly the Education Act gave the first statutory
underpinning to the system of State funding for the State prescribed
education programme for primary and second-level schools. The
legislation clearly negotiates the historical divide between public

% D. Glendenning, Education and the Law (Dublin: Butterworths,1999), p.10.

" In 1995 the Department of Education and Science published a White Paper on
education entitled “Charting our Education Future” which sought to set out a
coherent philosophy for education provision in Ireland and the role of the State and
the various partners in the education system. This report was preceded and
informed by the National Education Convention which took place in October 1993.
These initiatives were followed by the publication of an Education Bill 1997 (not
enacted) and the Education Act 1998.
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education being provided by private bodies. This is seen in the
generalised duties placed on school patrons and boards of
management which minimise the interference of the State in the day-
to-day running of schools. In particular it is left to each school to
determine which particular ethos or character it wishes to adopt, and
how this is reflected in the way the school is run. Specific provisions
of the Education Act will be referred to in this report as relevant.

While it is beyond the scope of this report to examine in detail the
historical development of the Irish education system, a brief
description of how our primary school system developed and the
establishment of second-level education in the State assists in
understanding the evolution of our almost wholly denominational
system of education and until relatively recently the scarcity of
coherent legislation in the area.

HISTORICAL DEVELOPMENT OF PATRONAGE SYSTEM AND
RECENT DEVELOPMENTS

Primary Schools

The primary (or national) school system as we now know it was first
established in 18312 A Board was established; the Board of
Commissioners of National Education (“the Board”), to administer the
system on a non-statutory basis. This Board later became a corporate
body with functions in relation to holding and leasing property and
erecting and maintaining schools. The Board was ultimately
succeeded by the Department of Education after the establishment of
the Free State in 1922.° From their inception, national schools were
neither intended to be provided directly by the State, nor was the
State required to employ teachers, rather this was to be organised at
local level, with the State's role being to provide financial support.'

The position of the patron of schools was also created when national
schools were first established in 1831. The patron was the person
who initiated the establishment of a school at local level and then
sought recognition for the school from the Board which in turn

8 The proposal for the national school system was set out in a letter (the Stanley
letter) from the Chief Secretary for Ireland (Lord Stanley) to the Duke of Leinster on
the formation of a Board of Commissioners for Education in Ireland. The said letter
is reproduced in D. Glendenning, Education and the Law (Dublin: Butterworths,
1999), p. 571. For a detailed examination in relation to the development of the Irish
education system, including primary education see: J. Coolahan, /rish Education, its
History and Structure (Institute of Public Administration,1981).

® The Department of Education was established by the Ministers and Secretaries
Act 1924.

% This history of the national school system has been set out in a number of
judgments of the High Court and Supreme Court. See further Chapter 3 of this
report.
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dispensed funding to support the school. The patron could delegate
his functions to a manager, usually a clergyman. Taking advantage of
the organisational structures of the main denominations within local

communities, the |
d
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