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contravening contemporary jurisprudence of the European Court of Human Rights. 
Section 19 of the Social Welfare (Miscellaneous Provisions) Act 2004 supplies a 
patent example of differential treatment on the grounds of sexual orientation, which 
arguably infringes both Article 14 ECHR and Article 26 ICCPR. Force majeure leave 
falls within the ambit of the EC Framework Directive and so should be made 
available to employees that need to care for their same-sex partners. Several other 
miscellaneous statutory provisions stand in need of amendment (Chapter 4).   
 
At a more general level, failure to accord de facto couples rights equivalent to those 
enjoyed by married couples implicates indirect discrimination on the basis of sexual 
orientation. Because same-sex partners are not entitled to marry each other, such 
couples are denied access to a variety of rights, privileges and duties that may in fact 
be accessed by heterosexual couples. ECJ decisions in this area are not currently 
favourable to such a reading, but, given the ongoing development of ECHR standards 
and the advent of an explicit prohibition of sexual orientation discrimination under the 
EU Charter, this stance could arguably change (Chapter 2). As of yet this area is 
largely untried under international human rights law (Chapter 3). 
 
Continuing the current approach of effecting reform on an incremental basis, with 
individual areas of the law being reviewed on a piecemeal basis, is an avenue that is 
open to the government. International standards do not prescribe removal of the ban 
on same-sex marriage, or the enactment of a relationship registration scheme (Chapter 
3).685 Maintaining the current overarching framework, while amending the discrete 
legislative provisions that do not comply with international law, has several 
drawbacks. First, an incremental approach to change arguably gives rise to 
inefficiencies: the State would, it is suggested, make better use of resources by dealing 
with the issues involving non-marital couples globally rather than on a particularised 
basis. The second difficulty is that such an approach risks creating inconsistency in 
the treatment of de facto couples, who may find themselves meeting the definition of 
‘cohabitee’ (or allied concepts) for certain specified purposes but not others. Current 
legislative divergences on this point are a testament to this likelihood (Chapter 4.2.4). 
Finally, as will be evident from Chapters 2 and 3, international standards are in a state 
of flux; the general direction of ECHR and ICCPR jurisprudence in particular is 
towards more robust protection for de facto couples, especially same-sex partners. 
Failure to instantiate a fundamental change to the legal framework governing 
relationships may therefore generate adverse litigation outcomes and consequent 
needs for continual, ad hoc realignment between domestic and international laws. As 
against this, piecemeal advances may enable the government to ‘pilot’ reforms 
concerning de facto couples in distinct areas, potentially flagging unforeseen 
problems, such as interpretive ambiguities.  
 
From an international human rights vantage point, it is desirable that the State should 
provide some formal level of protection and recognition to same-sex couples, if not to 
de facto couples generally. The United Kingdom’s Civil Partnership Act 2004 is 
instructive in this regard.  The Act creates an opt-in registration scheme extending 
certain rights and responsibilities to couples of the same sex who register their 
relationships.686  In a report preceding the enactment of the Act the UK Government 

                                                 
685 See, however, comments below concerning the Belfast Agreement 1998.  
686 The legislation affords couples that register their relationship in compliance with the Act a status 
that is almost wholly equivalent to that of married persons.  The process of dissolution for such 
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explained its rationale for introducing this measure, and in particular for excluding 
opposite-sex couples from its remit.687 While recognising that unmarried opposite-sex 
couples and same-sex couples encounter similar legal difficulties, the Government 
argues that: 
 

This difference in treatment is justified because it would remedy an inequality 
that already exists between opposite-sex and same-sex couples. Civil 
partnership registration would provide same-sex couples with a way of gaining 
a formal legal status for their relationships – which they cannot currently 
do…The [UK] Government believes that opposite-sex couples do not have the 
same need for a civil partnership registration scheme. Opposite-sex couples 
already have the opportunity of obtaining legal (and socially recognised) status 
for their relationship by entering into a marriage, whether religious or civil. 
Some couples choose not to marry, and that is entirely a decision for them.688 

 
This conclusion presupposes that opposite-sex couples in a like position in fact always 
enjoy the option to marry. In fact (as noted in Chapter 4.2.6) there are various factors 
that may preclude an opposite-sex couple from marrying. Even in cases where such 
couples are permitted to marry, the protection of vulnerable parties may require the 
recognition of certain aspects of the relationship. An omission to address the position 
of such individuals could, for instance, give rise to a finding of indirect discrimination 
under CEDAW. Because women undertake disproportionate amounts of care work 
and are hence more likely to be disadvantaged in financial terms,689 the ostensibly 
neutral failure to provide for redistribution of assets and maintenance on relationship 
breakdown is possibly open to challenge. There is some doubt as to whether such 
matters fall within the ambit of Article 8 or Protocol 1, Article 1 ECHR (Chapter 
3.2.5).  
 
In considering the post civil partnership position in the UK, Wong identifies a 
potential line of argument for opposite-sex cohabitees.690 Because legislative 
protection of family relationships has been extended beyond marriage, employing the 
‘promotion of the traditional family’ or ‘promotion of marriage’ justification for 
unequal treatment becomes more strained. However, having reviewed relevant ECHR 
and Canadian jurisprudence she concludes that arguments grounded in Article 14 are 
unlikely to succeed, primarily because the freedom of choice argument continues to 
be highly influential. Same-sex de facto partners are likely to be compared with their 
registered counterparts, while the probable comparators for opposite-sex couples are 
married partners.691 While these arguments are inevitably speculative, they do accord 
with the weight of relevant jurisprudence under ECHR and ICCPR.  
 
 
 
 

                                                                                                                                            
partnerships is virtually identical to the UK model for dissolution of a marriage, with minor 
modifications.   
687 Department of Trade and Industry (2003) Civil Partnership: A Framework for the Recognition of 
Same-Sex Couples (London: DTI, Women and Equality Unit). 
688 Ibid., p. 18. 
689 Central Statistics Office (2005) op. cit. 
690 Op. cit., pp. 274–7. 
691 Ibid. 
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5.2 Civil Partnership and the ‘Good Friday’ Agreement 
Introduction of the UK civil partnership scheme brings to the fore the provisions of 
Part 6 of the ‘Good Friday’ Agreement.692  Under ‘Human Rights’, Clause 9, the Irish 
government commits itself as a matter of international law to ‘take steps to further 
strengthen the protection of human rights in its jurisdiction’. It further promises to 
‘bring forward measures to strengthen and underpin the constitutional protection of 
human rights’. 
 
In making this commitment, the Government makes express reference to the 
European Convention on Human Rights and other international legal instruments, 
noting that the State would draw on these instruments as a source for the enhancement 
of human rights protection. Most notably, the Government commits itself to provide 
‘at least an equivalent level of protection of human rights as will pertain in Northern 
Ireland’.  
 
Northern Ireland has, since December 2005, offered a facility of civil partnership for 
same-sex couples. This being the case, it is arguable that the unavailability of similar 
protection in this State constitutes a failure to comply with the terms of the Good 
Friday Agreement.  
 
The Equality Authority and the Equality Commission for Northern Ireland have 
jointly published research into the equivalence of equality-centred human rights 
standards in Northern Ireland and in the Republic of Ireland respectively.693 Ó 
Cinnéide observes that, despite the bi-lateral commitment, significant disparities 
remain in respect of the equality laws of the two jurisdictions. In particular, the report 
highlights marked differences in the treatment of lesbian, gay, bisexual and 
transgendered persons. Most obviously, inception in the UK of the Gender 
Recognition Act 2004 (providing a mechanism for the recognition of gender 
reassignment) and the Civil Partnership Act 2004 stands in sharp contrast to the 
absence of similar legislation in the Republic. The application of this legislation in 
Northern Ireland and the lack of corresponding protection in the Republic represent, 
the report concludes, ‘a lack of equivalence’, contrary to the Agreement. The report 
also notes the extension to same-sex couples in the UK, in Ghaidan v. Godin-
Mendoza,694 of rights formerly reserved to opposite-sex couples, a move not yet 
matched in Ireland.  
 
Ó Cinnéide concludes that ‘[i]t would make little sense for every measure introduced 
in Northern Ireland…to require an equivalent response in Ireland’ and that the 
equivalence requirement was intended to protect fundamental rights only.695  It is not 
necessary, in other words, that Irish equality legislation replicate exactly the laws of 
Northern Ireland or vice versa. However, the report argues that the UK legislation in 
question was designed to provide redress in respect of unequal treatment and thus to 
remedy a deficiency in the application of human rights standards as developed by the 
ECtHR. Ó Cinnéide maintains that: 
 
                                                 
692 Agreement Reached in the Multi-Party Negotiations (Cm 3883, 1998); 37 I.L.M. 751 (1998). 
693 C. Ó Cinnéide (2005) Equivalence in Promoting Equality: The Implications of the Multi-Party 
Agreement for the Further Development of Equality Measures for Northern Ireland and Ireland 
(Dublin/Belfast: Equality Authority & Equality Commission for Northern Ireland). 
694 [2004] UKHL 30. 
695 Op. cit., p. 49. 
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Therefore Ireland is not alone obliged under the European Convention on 
Human Rights to take similar steps, it is also obliged under the equivalence 
requirement to introduce measures to ensure an equivalence of rights as 
introduced in Northern Ireland.696 

 
As such, the report contends that change is required in the Republic broadly matching 
that found in Northern Ireland. Although the detail of legislation brought forward in 
the South need not necessarily be identical, Ó Cinnéide concludes that: 
 

[T]he legislative recognition of the right to equality of treatment…in Northern 
Ireland for transsexual people and lesbian and gay couples does appear to 
largely come within the scope of the equivalence requirement. In any case, 
Ireland is also bound by the Goodwin and Karner decisions, and it would in all 
likelihood be bad policy to introduce a watered-down version of the UK 
partnership legislation that will inevitably have to be adjusted as the 
Strasbourg jurisprudence rapidly evolves in this area.697 

 
 
5.3 Recognition Models698 
 
This section outlines three basic models of relationship recognition that may be 
employed to address the legal status of de facto couples. It should be noted that the 
schemes are not mutually exclusive; in fact, many jurisdictions provide for variants of 
all three. Of the options canvassed, registration-based statutes generally focus 
exclusively on conjugal partnerships, while the presumptive and nomination models 
may also embrace wider forms of interpersonal relationships.    
 
5.3.1 ‘Opt-in’ Registration-Based Schemes  
One model of reform takes as its basis the model of marriage itself, modified or 
extended in limited form to other couples not previously married or entitled to marry.  
                                                 
696 Ibid. 
697 Ibid. 
698 This section relies on a range of sources, including the website of ILGA-Europe (http://www.ilga-
europe.org/) and that of the International Gay and Lesbian Resource Centre (http://www.iglhrc.org/); B. 
Cossman and B. Ryder (2000) The Legal Regulation of Adult Personal Relationships: Evaluating 
Policy Objectives and Legal Options in Federal Legislation (Ottawa: Law Commission of Canada); B. 
Cossman and B. Ryder (2001) ‘What Is Marriage-Like Like? The Irrelevance of Conjugality’, 
Canadian Journal of Family Law 18, pp. 269–326; R. Graycar and J. Millbank (2000) ‘The Bride Wore 
Pink…to the Property (Relationships) Amendment Legislation Act 1999: Relationships Law Reform in 
New South Wales’, Canadian Journal of Family Law [2000], pp. 227–77; K. Lahey (2001) The Impact 
of Relationship Recognition on Lesbian Women in Canada: Still Separate but Only Somewhat 
Equivalent (Ottawa: Status of Women in Canada); N. La Violette (2001) Registered Partnerships: A 
Model for Relationship Recognition (Ottawa: Law Commission of Canada); N. La Violette (2002) 
‘Waiting in a New Line at City Hall: Registered Partnerships as an Option for Relationship 
Recognition Reform in Canada’, Canadian Journal of Family Law 19, pp. 115–71; Law Commission 
of Canada (2001) Beyond Conjugality: Recognizing and Supporting Close Personal Adult 
Relationships (Ottawa: Law Commission of Canada); K. Waaldijk (2004) ‘Others May Follow: The 
Introduction of Marriage, Quasi-Marriage and Semi-Marriage for Same-Sex Couples in European 
Countries’, New England Law Review 38, pp. 569–90; K. Waaldijk (2004) More or Less Together: 
Levels of Legal Consequences of Marriage, Cohabitation and Registered Partnership for Different-Sex 
and Same-Sex Partners (Paris: Institut National d’Etudes Démographiques; R. Wintemute (2004) ‘The 
Massachusetts Same-Sex Marriage Case: Could Decisions from Canada, Europe, and South Africa 
Help the SJC?’, New England Law Review 38, pp. 505–26. 
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The basis for recognition here typically is the formal registration and/or solemnisation 
of the relationship in a form prescribed by the State.  This may take the form of a 
contractual agreement or of signing a register agreeing to the conferral of certain 
specified rights and duties.   
 
Such measures have usually arisen in the context of reforms aimed at promoting 
equality between same-sex and opposite-sex partners.  For instance, in 1989 Denmark 
became the first State in the world to allow same-sex partners to register their 
relationship.  On such registration the partners acquire most of the rights, privileges 
and duties of marriage, including the right to adopt jointly.  In fact virtually all legal 
differences between marriage and registered partnerships have been eliminated in 
Denmark, as well as in the Netherlands, Sweden, Finland and the United Kingdom. 
For example, Swedish registered partnership legislation was amended during 2003, 
introducing equal rights for same-sex couples and opposite-sex couples with respect 
to all forms of adoption and custody rights. 
 
Other States have followed Denmark’s lead in modified form, introducing various 
forms of ‘civil union’ or registered partnership with varying degrees of entitlement 
flowing from such registration.  While these unions do not necessarily confer all of 
the rights and duties of marriage, they do evidence a growing recognition of the 
existence of non-marital partnerships and of same-sex relationships in particular.  
Included amongst such States are France, Germany, Portugal, Slovenia, Andorra, 
Croatia, the Czech Republic and Switzerland. The pattern in the United States is more 
chequered, with several States enacting partnership recognition laws, while others 
have sought to block any such eventuality through state consititional amendments. 
The Netherlands, Belgium and Spain, as well as Canada and the US state of 
Massachusetts, have gone one step further, now permitting full marriage for all 
persons, whether of the same sex or of different sex.   
 
Ireland finds itself part of an ever-decreasing minority of EU States that do not permit 
some form of union conferring rights and obligations on de facto couples. At the time 
of writing, of the 25 EU Member States: 

• three permit same-sex marriage on the same basis as applies to opposite-sex 
couples and 

• thirteen provide registration schemes recognising non-marital unions. 
Moreover, several States recognise cohabiting de facto couples under presumptive 
schemes, in many cases in conjunction with registration or marriage. 
 
‘Opt-in’ systems of registration present several advantages. For the individuals 
involved, the benefits arising are clear, though it is worth observing that obligations as 
well as rights flow from such registered partnerships. In this regard the ‘opt-in’ 
facility furthers decisional autonomy and secures to couples the freedom to decide 
whether or not to accept the conferral of mutual rights and obligations. The United 
Kingdom Government defended its preference for registered partnerships, observing 
that: 
 

[S]ome people deliberately choose not to make formal commitments to each 
other, and/or to limit their liabilities in respect of each other. An opt-in system 
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would support individual choices, and would not impose responsibilities on 
those who do not want them.699 

 
Additionally, although registered partnerships or civil unions may not be confined to 
same-sex couples they can afford lesbian and gay partners a means of publicly 
affirming their commitment where marriage is precluded.700As against this, fear of 
homophobic reactions may generate reluctance on the part of such couples to register.  
 
For the State, the key benefit is that of administrative simplicity; it can easily 
determine the nature of the relationship between particular persons who are registered 
or who have solemnised civil unions. The State is not required, as in countries where 
non-formalised relationships have been recognised, to scrutinise the length or nature 
of the relationship or the practical arrangements between the parties in order to 
determine whether the relationship should be recognised or not as having legal effects. 
It may simply consult a register. An opt-in scheme thus provides legal certainty, as it 
is possible to determine who has opted in and who has not, and to determine when the 
legal relationship begins and ends.  
 
From a more philosophical perspective, the opt-in model promotes an approach that 
looks to the form that relationships take rather than the substance of such 
relationships, one that values formal recognition and the fulfilment of procedural 
prerequisites over the substantive reality of a person’s family life. Such a model 
implies that state approval is a prerequisite to forming a valid family and may simply 
compound the unequal treatment experienced by unregistered and non-marital 
families.  The adoption of a registration scheme thus harbours the potential for the 
creation of a three-tier system of state recognition in place of a two-tier system. 
Concerns such as these prompted the Gay and Lesbian Rights Lobby of New South 
Wales to campaign for the enactment of a presumptive scheme in place of a registered 
partnership law during the mid-1990s.701  
 
5.3.2 Presumptive Schemes 
In its consultation paper on the Rights and Duties of Cohabitees the Law Reform 
Commission discussed the merits of a relatively extensive presumptive scheme.702 
Under presumptive schemes certain rights and duties automatically accrue to the 
relevant parties, generally once they have been cohabiting for a defined period. 
Ireland’s social welfare code applies a presumptive approach with respect to 
eligibility for certain welfare payments (Chapter 4.6.2). A key feature of such a 
scheme is that it adopts a ‘functional approach’, one that looks not to the form that a 
family takes but rather to the functions that members perform for each other.703 The 
judicial arm of the House of Lords embraced this approach in Fitzpatrick v. Sterling 

                                                 
699 Department of Trade and Industry op. cit., p. 13. 
700 L. Becker (1995) ‘Recognition of Domestic Partnerships by Governmental Entities and Private 
Employers’, National Journal of Sexual Orientation Law 1(1), p. 90. 
701 See R. Graycar and J. Millbank (2000) ‘The Bride Wore Pink…to the Property (Relationships) 
Amendment Legislation Act 1999: Relationships Law Reform in New South Wales’, Canadian 
Journal of Family Law [2000], pp. 227–77. 
702 The Commission did not consider the registration option, on the basis that such a scheme would 
entail major policy changes and so merit a distinct research report: op. cit., para. 1.03.  
703 See Glennon (2002) op. cit. and Ryan (2000) op. cit. 
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Housing Association704 in ruling that a same-sex couple in a long-term relationship 
constituted a ‘family’ for the purposes of UK housing law.705 
 
The main advantage of a presumptive approach lies in the protection it offers to 
vulnerable parties who are unable to marry or register their relationship. Such 
protection is offered regardless of the agreement of the parties and as such minimises 
the risk of one party suffering detriment with no prospect of legal redress.  This also 
represents a difficulty with the presumptive scheme, in that personal decisions of 
parties will be overridden in favour of a prescribed set of rights and obligations. Many 
couples may not even be aware of the accrual of duties and entitlements.  
 
An additional problem is that the model presupposes the creation of a formula for the 
identification of couples covered by the scheme.  Developing such a formula is not 
any easy task.706 As noted above (Chapter 4.2.4), where Irish law has taken on the 
task of defining relationships outside of marriage, a variety of rather disparate 
definitions have arisen. The period of cohabitation required, in particular, varies 
depending on the legislation involved. Other States have enacted omnibus laws 
designed to set a uniform period of cohabitation and other qualifying criteria across a 
range of substantive areas.  The legislative packets introduced vary widely from 
jurisdiction to jurisdiction; a basic distinction exists, however, between models that 
centre on conjugal relationships, leaving other interpersonal connections that may be 
similar in substance largely untouched, and those that adopt a more purposive 
approach by focusing on key substantive features of the nexus involved irrespective of 
conjugality.707   
 
Over the course of three decades Canada has increasingly recognised de facto 
relationships through ascription for many legal purposes. Based on a period of 
cohabitation, many, but not all, of the rights and duties of marriage have been 
extended to unmarried couples.708 Considerable ambiguities arose as to how the terms 
‘conjugal’ or ‘marriage-like’ should be construed, and in particular whether the 
presence of a sexual relationship or other factors such as financial interdependence 
were determinate.709  A growing number of Canadian provinces have supplemented 
the federal-level presumptive scheme with opt-in registration laws.  
 
It may, perhaps justifiably, be said that, once the State abandons marriage as the 
hallmark of a legal family, the task of defining the family becomes perhaps unduly 
complex.  The Constitution Review Group noted this very problem in its remarks on 
the reform of Articles 41 and 42 of the Constitution.710 This stance arguably 
underlines the benefits of a registration statute and the advantages of certainty and 
clarity arising from such a scheme. However, an inherent problem with using 
registration as the sole means of ameliorating the position of de facto couples is that it 
neglects the position of people that are not party to a formalised relationship. Such a 
                                                 
704 [1999] 3 W.L.R. 1113.  See also the New York case of Braschi v. Stahl Associates Co. (1989) 544 
N.Y.S. 2d. 784. 
705 For a discussion of the judgment, see Glennon (2002) op. cit. and Ryan (2002) op. cit. 
706 See Cossman and Ryder op. cit. 
707 See generally Law Commission of Canada, op. cit. 
708 See K. Lahey (2001) The Impact of Relationship Recognition on Lesbian Women in Canada: Still 
Separate but Only Somewhat Equivalent (Ottawa: Status of Women in Canada). 
709 Cossman and Ryder op. cit. 
710 Op. cit., pp. 321–3. 
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stance may cause particular hardship for an economically dependent member of a 
couple and for persons who cannot register their relationship since it is not conjugal in 
nature.711 Registration may usefully be complemented, therefore, by a presumptive 
scheme which need not, and in the opinion of the Law Commission of Canada712 
ought not, to pivot on conjugal or sexual partnerships. The presumptive scheme 
adopted in the Australian state of New South Wales recognises de facto couples in the 
same way as married partners for a wide range of legal purposes. In addition, persons 
who are not sexual partners but are in defined ‘domestic relationships’ have a more 
limited range of rights and obligations under a less extensive set of state laws than 
those applicable to their conjugal counterparts.713  The Irish Finance Act, section 151, 
reflects in part this approach, extending to persons living together for three years or 
more a ‘principal private residence relief’ designed to reduce capital acquisitions tax 
liability.  This measure is not confined to conjugal partners or related persons but 
extends to any two persons sharing a property that is bequeathed. 
 
 
5.3.3 Nomination 
A third possible alternative is that of nomination. This presupposes that all persons, 
whether married or unmarried, have relationships with others that are important to 
their personal wellbeing. These relationships may be sexually intimate in nature but 
often are not. Discussion around recognition of non-marital units has, however, 
tended to focus on relationships that look like marriage, in particular in the sense that 
they are based on sexual attraction and the possibility or appearance of exclusive 
intimate relations. In other words, even in extending rights to de facto couples, the 
State’s concept of family seems still to be based around romantic and sexual notions 
of love and commitment rather than encompassing all dependency or care-based 
relationships.714   
 
The ‘nomination’ model presupposes that all persons would be able, regardless of 
whether they are married, in a de facto relationship or ‘single’, to name a person in 
law who would be entitled to various rights largely in respect of the nominator’s 
estate and wealth. It differs from the registration model outlined above and the 
assumption of liabilities and rights through the ordinary law of contract in that the 
decision to nominate is a unilateral one. In the context of succession, the model could 
be used to complement the existing overarching principle of freedom of testation. The 
nominee might, for instance, be extended the right to succeed on the death of the 
nominator without paying Capital Acquisition Tax (i.e. as if the parties were spouses). 
The nominee might be entitled to next-of-kin rights in cases where the nominator is 
unable to make crucial medical decisions.715  Where the law would stand if a person 
wished to nominate someone other than his/her spouse or long-term partner is one 
question arising from this model.  Another is whether the parties must cohabit.  
 
Arguably this method has fiscal limitations and may, moreover, depending on the 
type of right involved, be subject to various abuses at the hands of less scrupulous 
                                                 
711 See Graycar and Millbank op. cit. 
712 Op. cit. 
713 See generally Graycar and Millbank op. cit. 
714 For a critique of this approach, see M. Fineman (1995) The Neutered Mother, The Sexual Family 
and Other Twentieth Century Tragedies (New York: Routledge) and (2003) The Autonomy Myth: A 
Theory of Dependency (New York: The New Press). 
715 See Chapter 4.8.3 on the Enduring Power of Attorney.  
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family members.716  Nevertheless it has certain benefits, in particular that nominators 
can choose persons to receive certain benefits even when they are not in a sexual 
relationship.  As a matter of principle it also endorses the view that the State should 
broadly endorse interpersonal relationships involving support and commitment and 
should not be concerned solely with the sexual lives of adults. As noted above, 
however, a presumptive scheme may also be tailored to take account of a variety of 
interdependent relationships.   

 
 
5.4 General  

Enactment of a statutory duty to equality proof legislation, perhaps along the lines of 
that adopted under the Government of Wales Act 1998,717 would go some way to 
ensuring that Ireland complies with its obligations under Article 14 ECHR and Article 
26 ICCPR. The latter explicitly obliges States to afford all persons ‘equal protection 
of the law’ and, according to the Human Rights Committee, ‘when legislation is 
adopted by a State party…its content should not be discriminatory’.718 Both the 
ECHR Act 2003 and the Equal Status Acts 2000–2004 contain certain exemptions for 
any discriminatory treatment required by the terms of a statute or other law. These 
provisions create a significant gap in the application of anti-discrimination 
protections, since many public bodies exercise their functions in accordance with the 
terms of such legislation. Introduction of a mandatory equality proofing mechanism 
within the parliamentary process would secure an enhanced level of compliance with 
international human rights standards.  
 

                                                 
716 See Lahey op. cit., p. 81.  
717 See P. Chaney (2002) ‘New and Unexplored Possibilities – The Welsh Legislature’s Statutory Duty 
to Promote Equality of Opportunity’, Equal Opportunities International 21(1), pp. 19–42, and F. 
Mackay and K. Bilton (2001) Equality Proofing Procedures in Drafting Legislation: International 
Comparisons (Scottish Executive Central Research Unit). 
718 General Comment 18, op. cit., para. 12. 
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Appendix 1: Relationship Recognition in European Union 
Jurisdictions 
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 Marriage Registration 
Scheme 

Comments 

Austria  
 

Opposite-sex 
only 

No Cohabitants of same sex and 
opposite sex recognised in law 
since 2003 

Belgium 
 

Same-sex and 
opposite-sex 

Yes – same-sex 
and opposite-
sex 

Cohabitants of same sex and 
opposite sex recognised in law 
since 1998 

Cyprus 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Czech Republic 
 

Opposite-sex 
only 

Yes – as of June 
2006 for same-
sex couples only 

Registered partnership bill 
passed by Parliament on 15 
March 2006 

Denmark 
 

Opposite-sex 
only 

1989 – -yes, for 
same-sex 
couples only 

 

Estonia 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Finland 
 

Opposite-sex 
only 

2001 – yes, for 
same-sex 
couples only 

 

France 
 

Opposite-sex 
only 

1999 – yes, 
same-sex and 
opposite-sex 

Cohabitants of same sex and 
opposite sex recognised in law 
for limited purposes 

Germany 
 

Opposite-sex 
only 

2000 – yes, for 
same-sex 
couples only  

 

Greece 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Hungary 
 
 

Opposite-sex 
only 

No Cohabitants of same sex and 
opposite sex recognised in law 
since 1996 

Ireland  
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Italy 
 

Opposite-sex 
only 

2004 – yes, 
same-sex and 
opposite-sex in 
some regions 

No formal recognition for 
cohabitees 

Latvia 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Lithuania 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Luxembourg 
 

Opposite-sex 
only 

2004 – yes, 
same-sex and 
opposite-sex 

 

Malta 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Netherlands 
 

Same-sex and 
opposite-sex 

1998 – yes, 
same-sex and 
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opposite-sex 
Poland 
 

Opposite-sex 
only 

No No formal recognition for 
cohabitees 

Portugal 
 

Opposite-sex 
only 

2001 – yes, 
same-sex and 
opposite-sex 

 

Slovakia 
 

Opposite-sex 
only 

No  

Slovenia 
 

Opposite-sex 
only 

2005 – yes, for 
same-sex 
couples only 

No formal recognition for 
cohabitees 

Spain 
 

Same-sex and 
opposite-sex 
 
 

In some regions  

Sweden 
 

Opposite-sex 
only 

1994 – yes, for 
same-sex 
couples only 

 

United Kingdom 
 

Opposite-sex 
only 

2005 – yes, for 
same-sex 
couples only 
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